STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ANTHONY DENI COLA,
Petitioner,
Case No. 03-3498

VS.

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Respondent .

N N N N N N N N N N N

RECOMVENDED CRDER

On Decenber 11, 2003, Administrative Law Judge, Ella Jane
P. Davis, conducted a disputed-fact hearing via tel ephonic
conference anong the cities of Tallahassee (the Adm nistrative
Law Judge), Olando (Respondent's counsel), and Fruitland Park
(Petitioner), on behalf of the Division of Adm nistrative
Hearings. The appearances were as foll ows:

APPEARANCES

For Petitioner: Anthony DeN cola, pro se
36730 Dai sy Lane
Fruitland Park, Florida 34731

For Respondent: Juana Carstarphen Watkins, Esquire
Depart nent of Busi ness and
Prof essi onal Regul ation
400 West Robi nson Street
Ol ando, Floria 32801



STATEMENT OF THE | SSUE

Whet her Petitioner is qualified to take the exam nation for
licensure as a real estate sal es associ at e.

PRELI M NARY STATEMENT

Respondent Fl orida Real Estate Comm ssion (FREC) is the
state agency responsible for regulating the practice of real
estate, pursuant to Chapter 475, Florida Statutes. On April 5,
2002, Petitioner submitted an application for licensure as a
real estate sales associate. Due to his answers which rel ated
to crimnal activity, FREC conducted an informal hearing on
July 17, 2002, and denied his application.

Petitioner reapplied, and on January 15, 2003, FREC
conducted a second informal hearing regarding Petitioner's
application for registration for the real estate exam nation
Petitioner appeared at this hearing and answered questions
regardi ng the circunmstances surrounding his crimnal history.
Once again, after the second hearing, FREC denied Petitioner's
appl i cation.

Petitioner tinely requested a formal disputed-fact hearing
before the Division of Adm nistrative Hearings (DOAH), and the
case was referred to DOAH on or about Septenber 25, 2003.

On Decenber 11, 2003, the disputed-fact hearing was
conducted by tel ephonic conference call. Petitioner testified

on his own behalf. He offered no exhibits. Respondent



presented no oral testinony. Respondent had eight exhibits
admtted in evidence. By arrangenent for post-hearing filings,
official recognition was taken of relevant portions of
Chapters 20, 120, 144, and 475, Florida Statutes, and of Florida
Adm ni strative Code Chapter 61J-2.

A transcript was filed Decenber 19, 2003.

The parties' respective Proposed Recommended Orders have
been considered in preparation of this Recormended Order.

FI NDI NGS OF FACT

1. Petitioner is an applicant for |icensure as a real
estate sal es associate. He was born Novenber 23, 1970.

2. Respondent is the State agency in Florida responsible
for regulating the practice of real estate, pursuant to
Chapter 475, Florida Statutes.

3. On April 5, 2002, Petitioner submtted an application
for licensure as a real estate sal es associate.

4. In his application, Petitioner answered "yes" to
guestion one of the application, which asks:

Have you ever been convicted of a crine, or
entered a plea of guilty or nolo contendere
(no contest), even if adjudication was
withheld? . . . If you answered "Yes",
attached the full details including dates
and out cones, including any sentence and

condi tions inposed, on a separate sheet of
paper .



5. Petitioner further disclosed on his application that in
1990, he had entered a guilty plea in Virginia to fraud, false
claim stealing mail, larceny, signing a fal se statenent, and
dereliction of duty. He further disclosed that these charges
had resulted in his incarceration.

6. Petitioner also disclosed that in 1994, he had entered
a plea to crimnal sexual contact and endangering the wel fare of
children and was again sentenced to incarceration.

7. On July 17, 2002, FREC conducted an informal hearing
regarding Petitioner's application for licensure and his past
crinmes. Petitioner attended the hearing and submitted letters
attesting to his good character. FREC discussed the
ci rcunst ances surrounding Petitioner's application, including
the ages of the victinse and the penalty the courts had i nposed
and issued an order denying Petitioner's application.

8. Petitioner reapplied to FREC, and on or about
January 15, 2003, FREC conducted a second informal hearing
regarding Petitioner's application for registration and the
charges. Petitioner again appeared and answered questions
regardi ng the circunstances surrounding his crimnal history,
specifically the ages of the victinms and the theft of another
person's identity. Follow ng the second hearing, FREC issued a

second order denying Petitioner's application.



9. Petitioner was entirely forthcomng in his answers on
each of his applications. He has nade no attenpt to hide his
past crimnal history. However, his past crimnal history is
form dable and reflects negatively on his reputation for truth,
veracity, and fair and honest deali ng.

10. Petitioner has three felony convictions. These are
based on two incidents of "crinmes" which he admts to having
committed. He served tine for both "crinmes." He was rel eased,
finally, only six years ago.

11. Petitioner's first incident of crimnal behavior
occurred in 1990, when he was nineteen years old and serving in
the United States Air Force. Those charges invol ved | arceny,
forgery, and inpersonating a fellow nenber of the mlitary. In
laynen's terns, Petitioner was charged with fraud, false claim
and stealing mail. The result was that Petitioner was court -
martial ed and sentenced to a di shonorabl e discharge fromthe
mlitary. He also was sentenced to confinenent for four years
at a reduced pay grade of E-1. Because Petitioner had rmade
restitution prior to the actual court-martial in 1990, he was
not ordered to make restitution. He also was not di shonorably
di scharged in 1990. Rather, he began serving four years of

incarceration in Ft. Leavenworth, Kansas.



12. Petitioner's offense in 1990, involved his breaking
into a mailbox to steal the | eave and earnings statenent and the
birth certificate of a fellow airman. Wth those docunents,
Petitioner assunmed the other airman's identity so as to get a
driver's license in his fellow airman's nane. He then opened a
checki ng account in that fellow airman's nane and wote sone bad
checks on the account which were not supported by any funds,
because Petitioner had put no noney into the checking account.

13. Apparently, because the United States Air Force needed
Petitioner to play in a marching band, he was rel eased on parole
after serving only two years for his 1990 of fenses. Wile he
was on parole, Petitioner was arrested for a second cri ne.

14. 1n 1994, while on parole fromconviction for the first
set of offenses, Petitioner was involved in a crimnal case
based on sexual assault charges. The sexual assault charges
wer e dropped, but he was charged and convicted of endangeri ng
the welfare of a mnor and crimnal sexual contact. He admtted
t hat sexual contact had, in fact, occurred when he got drunk and
went home froma bar with his girlfriend and her sister. He was
23 years old; his girlfriend was 17 years old; and the
girlfriend' s sister was only 15 years old. Petitioner was

convi cted and sentenced to three years of incarceration.



15. It appears fromthe evidence as a whole that, due to
his conviction of the second crinme in New Jersey, Petitioner's
parole for the first crinme in Virginia was revoked and he served
the remai nder of his sentence for the first crime and part of
his sentence for the second crine concurrently.

16. Petitioner was released fromincarceration in 1998,
upon conpl etion of both his sentences. Thereafter, he had no
further parole or probation to serve.

17. In the hearings before FREC, Petitioner apparently
attributed sone of his past problens with crimnal activity to
his m suse of al cohol.

18. Since Petitioner's release six years ago, he has
started his own part-tinme conputer web design conpany. Many of
his custoners submitted letters of recommendati on on his behal f.
These recomendati ons include stating what a fine webmaster and
comput er specialist he is and stating that his clients have
trust and confidence in his conmputer skills and his business
deci sions and advice. His wife also has expressed confidence in
himthrough her letter. They are starting a famly.
Unfortunately, only one letter nentioned noral or ethical
considerations. None of the letters related specific personal
experiences with Petitioner's honesty, norality, or ethica
behavi or over the entire course of tine that the author had

known Petitioner. Li kewi se, not one of the letters of business



associ ates indicated that the author's opinion of Petitioner's
current good character was given with full know edge of
Petitioner's prior crimnal history.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction of the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

20. Petitioner has the burden of proving by a
preponderance of the evidence that he neets the requirenents for
registration as a real estate sales associate, despite FREC s

denial of his application. See Departnent of Banking and

Fi nance, Division of Securities and I nvestor Protection v.

GCsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996).

21. Pursuant to Section 475.25(1), Florida Statutes, FREC
has the discretion to refuse to certify any applicant whose
conduct woul d have been grounds for discipline under Section
475.25(1)(f), Florida Statutes.

22. Additionally, Section 475.17(1)(a), Florida Statutes,
specifies that if an applicant has been guilty of conduct that
woul d have been grounds for discipline by FREC had the person
been a licensee at the time of the conduct, that person is
deened not to be qualified unless, because of the | apse of tine
and subsequent good conduct and reputation, the public is not

likely to be endangered by the granting of the registration.



23. Section 475.17(1)(f), Florida Statutes, allows FREC to
di sci pline an applicant if he or she has been found guilty of,

or entered a plea of guilty or nolo contendere, to a crine of

fraud or di shonest conduct or crines of noral turpitude.

24. Based on the facts of this case and Petitioner's
adm ssions, he has a serious record of fraudul ent or dishonest
deal i ng, conpounded by an act which resulted in a crimna
charge involving noral turpitude. |If, at the tinme the charges
were brought, Petitioner had been the holder of a Florida real
estate sal es associate's license, his conduct would have been
grounds for discipline, and probably revocation.

25. Both Petitioner's crimes occurred while he was quite
young. He should be comended for admitting honestly to his
prior dishonest and i nmoral acts. However, those el enments of
the case do not change the fact that he nmust be hel d accountable
for his past crimnal behavior.

26. Petitioner also should be cormmended for starting his
own profitable business. Likewise, marriage and a fanmly are
clearly sobering and steadying |life experiences. However, these
el ements are not necessarily predictors of future honesty and
fair-dealing in the business of real estate.

27. The facts that Petitioner's |last offense occurred in
1994 and that he was only released fromincarceration or other

obligations to the governing authority as of 1998, are not



persuasive that his offenses occurred so |long ago as to be of
negligi bl e inportance. Assuming the identity of another person
in order to commt fraud upon that person, one's creditors, and
one's bank is about as dishonest an act as can be i nmagi ned.

Li kewi se, natural synpathy for Petitioner's youth at the tinme of
the second crinme does not mtigate what he did. Sexual contact
of a 23-year-old male with female mnors clearly constituted a
crinme of noral turpitude. |In addition to being very serious

of fenses which reflect directly and negatively on Petitioner's
character, these two types of past crimnal activity do not give
t he undersi gned any confidence in Petitioner's comobn sense or
good judgnent, each of which should be an el enent of the
practice of real estate.

28. Most of the testinmonial letters submtted do not
contain the conmbination of their authors' know edge of the
Petitioner's prior bad acts, personal experience with his
current noral and ethical rehabilitation, and personal know edge
of his current reputation for truth, veracity, and good noral
character in his conmmunity, the conbination of which are
necessary to persuade the undersigned of Petitioner's current
eligibility to sit for the |licensing exam nation

29. Petitioner has failed to neet his burden of proving by
a preponderance of the evidence that he neets the requirenents

for licensure as a real estate sal es associ ate, because he has
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failed to denonstrate sufficient evidence of good conduct and
reputation or other reason over a sufficient |lapse of tinme after
his crines, to persuade that the interest of the public and
investors will not likely be endangered by the granting of the
regi stration.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Real Estate Conm ssion enter a
Final Order denying Petitioner's application for licensure as a
real estate sal es associate.

DONE AND ENTERED this 5th day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

fif Pl

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 5th day of March 2004.
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COPI ES FURNI SHED:

Ant hony DeNi col a
36730 Dai sy Lane
Fruitland Park, Florida 34731

Juana Car st arphen Wat ki ns, Esquire
Di vision of Real Estate
Depart ment of Business and
Pr of essi onal Regul ati on
400 West Robi nson Street
Ol ando, Florida 32801

Nancy Canpiglia, General Counsel
Depart ment of Busi ness and

Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-2022

Jason Steele, Director
D vision of Real Estate
Depart nment of Busi ness and
Pr of essi onal Regul ation
400 West Robinson Street, Suite 802, North
Ol ando, Florida 32801

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.

12



